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BOARD OF ADJUSTMENTS AGENDA
NOTICE IS HEREBY GIVEN THAT THE CENTERVILLE BOARD OF ADJUSTMENTS WILL HOLD A 
REGULAR MEETING AT 6:00 PM ON JUNE 27, 2022 AT CENTERVILLE CITY HALL, 250 NORTH MAIN 
STREET, CENTERVILLE, UTAH. 

Centerville City Board of Adjustment meetings are open to the public, unless otherwise closed for reasons allowed by law. Centerville 
City Board of Adjustment meetings may be conducted via electronic means pursuant to Utah Code §  52-4-207. In compliance with 
the Americans with Disabilities Act, individuals needing special accommodations due to a disability may contact the City Recorder at 
(801) 295-3477, at least 24 hours in advance of the meeting. The Board reserves the right to modify the sequence of agenda items in 
order to facilitate special needs or provide greater efficiency.

The full agenda packet and backup materials can be found on the Centerville City website at: 
https://centervilleutah.gov/129/Agendas-Minutes

  

A. ROLL CALL  
  

B. BUSINESS ITEMS  
Business action or discussion items to be considered. 
1. Selection of Chair and Vice Chair

Select one member to act as Chair and one member to act as Vice Chair of the Board of Adjustment in 
accordance with CZC 12.20.060.

2. Variance Request - Reduction of Side Yard Setback - Lot 5 of Bamberger Station 2 Subdivision 
- Hiltons, Petitioners
The petitioners are seeking a variance from the Board of Adjustment to allow the street side 
yard setback to be reduced from 20 feet to 8 feet (the minimum interior lot side setback 
requirement) for Lot 5 of the Bamberger Station 2 Subdivision.

3. Appeal - Zoning Administrator Decision - Lot 4 of Bamberger Station 2 Subdivision - Updwell 
Investments, LLC and Guy Haskell, Appellants
The Appellant has filed an appeal of an administrative decision made by the Centerville City 
Zoning Administrator to DENY a second requested building permit for Lot 4 of the Bamberger 
Station 2 Subdivision.

  

C. ADJOURNMENT  

CERTIFICATE OF POSTING
I hereby certify that this notice and agenda was posted at Centerville City Hall, published on the Utah Public 
Notice Website, and provided to a newspaper or media correspondent in accordance with the requirements of 
the Utah Open and Public Meetings Act, including, but not limited to, provisions of Utah Code § 52-4-202. 

Mackenzie Wood
Centerville Assistant Planner
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250 North Main Street    Centerville, Utah  84014     801.295.3477

 

BOARD OF 
ADJUSTMENTS

 

Staff Report
6/27/2022

Item No. 1.
Title: Selection of Chair and Vice Chair
Initiated By: Jennifer Robison, City Recorder
Staff Representative: 

SUBJECT:
 

Select one member to act as Chair and one member to act as Vice Chair of the Board of Adjustment in accordance with 
CZC 12.20.060.

RECOMMENDATION:
 

BACKGROUND:
 

Each year, the Board of Adjustment is to select one of its members to act as Chair and one to act as Vice Chair for 
purposes of overseeing the proceedings of the Board of Adjustment. Since the Board of Adjustment has not met for quite 
some time, this meeting should start with the selection of members to act as Chair and Vice Chair. As provided in CZC 
12.20.060 the Chair and Vice Chair may be re-elected for successive terms. Brian Hulse is currently listed as the acting 
Chair of the Board of Adjustment.  

ATTACHMENTS:
1. 12.20.060 - Board of Adjustment
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12.20.060 Board Of Adjustment

(a) Established. In order to provide for just and fair treatment in the administration of 
this Title, and to ensure that substantial justice is done, a Board of Adjustment, 
consisting of five members, is hereby established to exercise the powers and 
duties specified herein. Members of the Board of Adjustment shall serve without 
compensation, except for reasonable expenses incurred in performing their duties 
as members of the Board of Adjustment.


(b) Appointment and Terms of Office.


1. Board of Adjustment members shall be appointed by the Mayor with the 
advice and consent of the City Council.


a. The terms of Board of Adjustment members shall be staggered. 
Each member of the Board of Adjustment shall serve for a term of 
five years and until a successor is appointed, provided that 
members may be appointed for terms shorter than five years when 
necessary to provide staggered terms.

b. Board of Adjustment members may be reappointed for successive 
terms.


c. The Mayor, with the advice and consent of the City Council, may 
remove any member of the Board of Adjustment at any time with or 
without cause. 


d. A vacancy occurring on the Board of Adjustment by reason of 
death, resignation, removal, disqualification or any other reason 
shall be promptly filled by a replacement appointed in the same 
manner as the original appointment for the remainder of the 
unexpired term of the replaced member.


2. In addition to the five members of the Board of Adjustment the Mayor, with 
the advice and consent of the City Council, may appoint two alternate 
Board of Adjustment members. The term, reappointment, removal, and 
vacancy of alternate Board of Adjustment members shall be the same as 
for regular Board of Adjustment members. Alternate members of the Board 
of Adjustment may serve on the Board of Adjustment in the absence of a 
regular Board of Adjustment member. If alternate members are appointed, 
the City Council shall make rules establishing a procedure for alternate 
members to serve in the absence of members of the Board of Adjustment.


3. Members and alternate members of the Board of Adjustment shall be 
deemed "volunteers" for purposes of City Ordinances, rules, regulations 
and policies concerning personnel; provided, however, they shall be 
included in the definition of "employee" for purposes of the Utah 
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Governmental Immunity Act as set forth in Utah Code §§ 63G-7-101,  et 
seq.


(c) Organization and Procedure. The Board of Adjustment shall be organized and 
exercise its powers and duties as follows.


1. Members of the Board of Adjustment shall select one of its members as
chair to oversee the proceedings and activities of the Board of Adjustment.


a. The chair shall serve for a term of one year. 


b. Members of the Board of Adjustment shall select one of its 
members as vice chair to act in the absence of the chair. 

c. The chair and vice chair may be re elected for successive terms. 

d. The chair, or in the absence of the chair, the vice chair, may 
administer oaths and compel the attendance of witnesses.


2. The Board of Adjustment may adopt policies and procedures, consistent 
with the provisions of this Title and applicable law, to govern the conduct of 
its meetings, the processing of applications, and for any other purposes 
considered necessary for the functioning of the Board of Adjustment. All 
such policies and procedures shall be submitted to the City Council for 
review and approval.


3. The Board of Adjustment shall meet as necessary to consider matters 
within its jurisdiction. All meetings shall be properly noticed and held in 
accordance with the Utah Open and Public Meetings Act, as set forth in 
Utah Code §§ 52-4-101, et seq.


4. No official business shall be conducted by the Board of Adjustment unless 
a quorum of its members is present. Three members of the Board shall 
constitute a quorum. The concurring vote of three Board of Adjustment 
members is necessary to reverse any order, requirement, decision or 
determination of any administrative official or agency or to decide in favor 
of an appellant.


5. Decisions of the Board of Adjustment shall take effect on the date of the 
meeting or hearing where the decision is made, unless a different time is 
designated in the Board's rules, or at the time the decision is made.


6. Except as otherwise provided by law, written minutes and a recording shall 
be kept of all public meetings of the Board of Adjustment in accordance 
with the provisions of the Utah Open and Public Meetings Act, including, 
but not limited to, Utah Code § 52-4-203 and § 52-4-206. Written minutes 
and recordings of Board of Adjustment meetings shall comply with policies 
and procedures adopted by the City Council regarding the approval of 
minutes for public bodies of the City. Approved minutes of all meetings of 
the Board of Adjustment shall be filed in the office of the City Recorder. All 
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such records shall be available for public review and access in accordance 
with the Utah Government Records and Access Management Act, as set 
forth in Utah Code §§ 63G-2-101, et seq., and the Utah Open and Public 
Meetings Act, as set forth in Utah Code §§ 52-4-101, et seq.

(d) Powers and Duties. The Board of Adjustment shall have all the powers and duties, 
explicit or implied, given such boards by Utah State law, including but not limited 
to the following. Each of such powers and duties shall be exercised pursuant to 
the procedural and other provisions of this Title. 


1. Hear and decide appeals from zoning decisions applying the provisions of 
this Title, as provided in this Title, and in accordance with CZC 12.21.200;


2. Hear and decide appeals from Planning Commission decisions regarding 
conditional use permits, as provided in CZC 12.21.100;


3. Hear and decide appeals from Planning Commission decisions regarding 
site plans, as provided in CZC 12.21.110;


4. Hear and decide appeals from Planning Commission decisions regarding 
special exceptions, as provided in CZC 12.21.120;


5. Hear and decide variances from the terms of this Title, as provided in CZC 
12.21.130; and


6. Hear and decide appeals regarding the existence, expansion, or 
modification of nonconformities, as provided in CZC 12.21.150.

(e) Appeal. An appeal to the Board of Adjustment shall be made as provided in CZC 
12.21.200.


(f) Notice of Hearing. The Board of Adjustment shall fix a reasonable time for the 
hearing of each appeal, give public notice thereof and due notice to the parties in 
interest as provided in CZC 12.21.200.


(g) Appearance. At the hearing of any matter, the parties affected may appear in 
person with or without an attorney. 


(h) Stay of Proceedings. An appeal to the Board of Adjustment shall stay all 
proceedings in furtherance of the action appealed from, unless the officer from 
whom the appeal is taken certifies to the Board that by reason of facts stated in 
the appeal, a stay would, in his or her opinion, cause immediate peril to life or 
property. In such case, proceedings shall not be stayed except by a restraining 
order granted by the Board of Adjustment or by the district court upon application, 
notice, and due cause shown.


(i) Appeal. Any person adversely affected by a final decision of the Board of 
Adjustment may petition the district court for a review of the decision as provided 
in Utah Code § 10-9a-801.
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HISTORY

Adopted by Ord. 2016-20 on 7/15/2016
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250 North Main Street    Centerville, Utah  84014     801.295.3477

 

BOARD OF 
ADJUSTMENTS

 

Staff Report
6/27/2022

Item No. 2.
Title: Variance Request - Reduction of Side Yard Setback - Lot 5 of Bamberger Station 2 Subdivision - Hiltons, 
Petitioners
Initiated By: Pam and Todd Hilton
Staff Representative: Cory Snyder, Community Development Director

SUBJECT:
 

The petitioners are seeking a variance from the Board of Adjustment to allow the street side yard setback to be 
reduced from 20 feet to 8 feet (the minimum interior lot side setback requirement) for Lot 5 of the Bamberger 
Station 2 Subdivision. 

RECOMMENDATION:
 

Consider Approving 

BACKGROUND:
 

ATTACHMENTS:
1. 06-27-2022 BOA Staff Report Lot 5 Bamberger Station 2 Setback Variance
2. Hilton Variance Application Submittal
3. CZC 12.21.130 (Variance)
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CENTERVILLE CITY 
COMMUNITY DEVELOPMENT DEPARTMENT 

655 North 1250 West, Centerville, Utah 84014 
(801) 292-8232  

 
STAFF REPORT 

AGENDA: ITEM 1 
 

 
PETITIONERS: PAM AND TODD HILTON 
 67 WEST 1350 NORTH 
 BOUNTIFUL, UTAH 84010 
 (pamhilton777@gmail.com) 
 
 
PROPERTY OWNERS: SAME AS ABOVE 
     
PROPERTY:  298 SOUTH 160 WEST 
  PARCEL ID 03-208-0005 
  (AKA: LOT 5, BAMBERGER STATION 2) 
 
ZONING: RESIDENTIAL LOW (R-L) 
 
APPLICATION: A REQUEST FOR A SETBACK VARIANCE TO R-L 

ZONE’S STREET SIDE YARD REQUIREMENT OF 20 
FEET 

 
 

 
BACKGROUND 
The property is located just south of an unpaved, dead end, city right-of-way, which renders the 
Lot 5, as a corner lot. Corner lots are subject to setbacks along the street lot lines, which are 
greater than what is require for interior lots. The petitioners argue that since the city has no future 
plans to use and expand the unimproved right-of-way, the required street side yard setback is an 
unnecessary hardship to designing and building a home on the lot.  
  
Therefore, they are seeking a variance from the Board of Adjustment to allow the street side yard 
setback to be reduced from 20 feet to 8 feet (the minimum interior lot side setback requirement). 
The petitioners believe that the granting of the variance would greatly ease the burden of 
designing a home to fit on the lot. 
 
VARIANCE REQUEST REVIEW AND ANALYSIS  
CZC 12.21.130 Variance - The Board of Adjustment in determining whether to grant a variance 
shall use the following approval standards:  

• Literal enforcement of the Zoning Code would cause an unreasonable hardship for the 
applicant that is not necessary to carry out the general purpose of the Zoning Code;  
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Centerville City Board of Adjustment 
 

 
July 27, 2010                                                                                                                                                   Page 2 of 3 

• There are special circumstances attached to the property that do not generally apply to 
other properties in the same zoning district;  

• Granting the variance is essential to the enjoyment of a substantial property right 
possessed by other property in the same zoning district;  

• The variance will not affect the General Plan and will not be contrary to the public 
interest; and  

• The spirit of the Zoning Code is observed, and substantial justice done. 
 

Staff Comments: According to City’s General Plan, Section 12-420-2.2, Residential 
Development Policies. “Residential development in Centerville is primarily low density 
single-family. This character of development should continue as far as is feasible and 
practical...” Additionally, in reviewing CZC 12.30.020(b)(1), The purpose of the R-L 
Zone is to permit development of detached single-family homes on individual lots or 
parcels at densities of one to four units per acre.  
 
Also, upon consultation with the City Public Works Director and the City Engineer, there 
are no plans to improve or continue the roadway farther to the West. However, the City 
does have service infrastructure (i.e. culinary water line) and serves as a drive access to 
the larger parcel located farther west. The applicants met with City staff and two (2) 
suggested options were put forth to the petitioners: 

 
Option 1 - All the adjacent landowners (approximately three) to seek a petition for the 
City to vacate the unimproved right-of-way. However, the City would expect that a 
public utility would be dedicated to the City for the utility service infrastructure and a 
cross-access agreement recorded for the larger parcel located to the west.  
 
Option 2 - Suggested by the City staff was for the Hiltons to seek a variance to the 
unnecessary side street setback for Lot 5, which would leave the right-of-way in 
place, which would continue to function as a utility service corridor and drive access 
to the large parcel located farther to the West.  

 
PLANNING STAFF RECOMMENDATION 
Suggested Motion for the 48-inch fence height variance: 
“I hereby make a motion for the Board of Adjustment to APPROVE a variance to the R-L Zone 
street-side yard setback, as follows: 
 

1. This variance is limited to Lot 5 of the Bamberger Station 2 Subdivision. 
2. The variance is limited to the main/primary building to be located along the north 

property line fronting the unimproved right-of-way. 
3. The street side yard setback, along the right-of-way, is reduced from 20 feet to 8 feet.  

 
 Suggested Reasons for Action (findings): 

a. The Board of Adjustment finds that there is an existing unimproved right-way along the 
north property line.  

b. The Board of Adjustments finds that the City does not have plans to improve or continue 
the roadway farther to the West. 
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c. The Board of Adjustments finds that, in the case, the required street side yard setback 
creates an unnecessary hardship is not necessary to carry out the general purpose of the 
Zoning Code. 

d. The Board of Adjustment finds that the unimproved right-of-way creates a special 
circumstance attached to the property that does not generally apply to other properties in 
the same zoning district. 

e. The Board of Adjustment finds that the variance will not substantially affect the General 
Plan and will not be contrary to the public interest. 

f. Therefore, the Board of Adjustment finds that the variance is essential to the enjoyment of 
a substantial property right possessed by other property in the same zoning district. And 
the spirit of the Zoning Code continues to be observed and substantial justice will be 
done.” 
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12.21.130 Variance

(a) Purpose. This Section sets forth procedures for considering and approving a 
variance to the provisions of this Title. Variance procedures are intended to 
provide a narrowly circumscribed means by which relief may be granted from 
particular unforeseen applications of the provisions of this Title that create 
unreasonable hardships.  The provisions set forth herein regarding variance are 
intended to comply with applicable State law provisions as set forth in Utah Code 
§ 10-9a-702.


(b) Authority. The Board of Adjustment is authorized to hear and decide variances to 
the provisions of this Title as provided in this Section.


(c) Initiation. A property owner or the owner's lessee may request a variance to the 
provisions of this Title as provided in this Section. An agent of a property owner 
shall provide an affidavit of authorization.


(d) Procedure. An application for a variance shall be considered and processed as 
provided in this Subsection.


1. A complete application shall be submitted to the Zoning Administrator in a 
form established by the Zoning Administrator along with any fees  and 
deposits set forth in the City Fee Schedule. The application shall include at 
least the following information:


a. The name, address, email and telephone number of the applicant 
and the applicant's agent, if any;


b. The address and parcel identification of the subject property;


c. The specific feature or features of the proposed use, construction or 
development that require a variance;


d. The specific provision of this Title from which a variance is sought;


e. A statement of the characteristics of the subject property that 
prevent compliance with the provisions of this Title and result in 
unnecessary hardship;


f. A statement of the amount of variation needed to allow the 
proposed use, construction or development;


g. An explanation of how the application satisfies the variance 
standards set forth in Subsection (e);


h. A plot plan showing the following;


i. Applicant's name;


ii. Site address;
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iii. Property boundaries and dimensions;


iv. Layout of existing and proposed buildings, parking, 
landscaping, and utilities; and


v. Adjoining property lines and uses within 100 feet of the 
subject property.


i. An elevation plan drawn to scale showing elevations of existing and 
proposed structures;


j. When the variance involves building height, a streetscape plan 
showing the height of all buildings within 150 feet of the subject 
property;


k. When a variance involves grade changes, a topographical drawing 
prepared by a licensed surveyor or civil engineer, showing existing 
topography in dashed lines at two foot intervals and showing the 
proposed grade in solid lines at two foot intervals;


l. When a variance involves retaining walls, a plan showing all 
retaining walls, including their height relative to proposed grades; 
and


m. Any other information reasonably determined by the Zoning 
Administrator or Board of Adjustment to be pertinent to a requested 
variance.


2. After the application is determined to be complete in accordance with CZC 
12.21.040(e), the Zoning Administrator shall prepare a staff report 
evaluating the application. 

3. The Board of Adjustment shall schedule and hold a public meeting. Notice 
of the public meeting shall be provided in accordance with CZC 12.21.050. 
After due consideration the Board of Adjustment shall approve, approve 
with conditions or deny the application pursuant to the standards set forth 
in Subsection (e). Any conditions of approval shall be limited to conditions 
needed to conform the variance to approval standards.


4. After the Board of Adjustment makes a decision, the Zoning Administrator 
shall give the applicant written notice of the decision.


5. A record of all variances shall be maintained in the office of the Zoning 
Administrator.


(e) Approval Standards. The following standards shall apply to a variance. 


1. The Board of Adjustment may grant a variance only if:


a. Literal enforcement of any provision of this Title would cause an 
unreasonable hardship for the applicant that is not necessary to 
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carry out the general purpose of this Title;


b. There are special circumstances attached to the property that do 
not generally apply to other properties in the same zoning district;


c. Granting the variance is essential to the enjoyment of a substantial 
property right possessed by other property in the same zoning 
district;


d. The variance will not substantially affect the General Plan and will 
not be contrary to the public interest; and 


e. The spirit of this Title is observed and substantial justice done.


2. In determining whether or not enforcement of any provision of this Title 
would cause unreasonable hardship, the Board of Adjustment may not find 
unreasonable hardship unless the alleged hardship is located on or 
associated with the property for which the variance is sought and comes 
from circumstances peculiar to the property, not from conditions that are 
general to the neighborhood. The Board of Adjustment may not find an 
unreasonable hardship exists if the hardship is self imposed or economic.


3. In determining whether or not there are special circumstances attached to 
the property, the Board of Adjustment may find that special circumstances 
exist only if the special circumstances relate to the hardship complained of 
and deprive the property of privileges granted to other properties in the 
same zone.


4. An applicant shall bear the burden of proving that all of the conditions 
justifying a variance have been met.


5. A use variance may not be granted.


6. In granting a variance, the Board of Adjustment may impose additional 
requirements on an applicant that will mitigate any harmful effects of the 
variance, or serve the purpose of the standard or requirement that is 
waived or modified.


7. A variance more restrictive than that requested by an applicant may be 
authorized when the record supports the applicant's right to some relief but 
not to the extent requested.


(f) Appeal. Any person adversely affected by a final decision of the Board of 
Adjustment regarding a variance may appeal that decision to the district court as 
provided in Utah Code § 10-9a-801.


(g) Effect of Approval. A variance shall not authorize the establishment of any use nor 
the development, construction, reconstruction, alteration, or moving of any building 
or structure, but shall merely authorize the preparation, filing, and processing of 
applications for any approvals or permits that may be required by this Title and 
other applicable provisions of the Centerville Municipal Code.
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(h) Amendment. The procedure for amending any variance decision shall be the 
same as the original procedure set forth in this Section.


(i) Expiration. Variances shall not expire but shall run with the land.

HISTORY

Adopted by Ord. 2016-20 on 7/15/2016
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250 North Main Street    Centerville, Utah  84014     801.295.3477

 

BOARD OF 
ADJUSTMENTS

 

Staff Report
6/27/2022

Item No. 3.
Title: Appeal - Zoning Administrator Decision - Lot 4 of Bamberger Station 2 Subdivision - Updwell 
Investments, LLC and Guy Haskell, Appellants
Initiated By: Miller Harrison Law, LLC - Amy C. Walker
Staff Representative: Cory Snyder, Community Development Director

SUBJECT:
 

The Appellant has filed an appeal of an administrative decision made by the Centerville City Zoning 
Administrator to DENY a second requested building permit for Lot 4 of the Bamberger Station 2 Subdivision. 

RECOMMENDATION:
 

Consider Upholding the Decision Made by the Zoning Administrator 

BACKGROUND:
 

See attached Staff Report and related documents for Appeal.

Access to relevant Centerville Municipal Code, Zoning Code, and Zoning Map can be found online at the 
following links:

Centerville Municipal Code
Centerville Zoning Code
Centerville Zoning Map 

ATTACHMENTS:
1. Appellant Board of Adjustment Appeal Application
2. 06-27-2022 BOA Staff Report Appeal - Bamberger Lot 4 Building Permit ZA Decision
3. ZA Denial of Building Plan Submittal - Guy Haskell
4. Bamberger Station 2 Subdivision Plat-full
5. Bamberger Station 2 Subdivision Plat -partial
6. Building Plan Submittal - Lot 4 UpDwell Homes ZA Denial
7. Issued Permit CEV211110-191 Lot 4 - UpDwell Investments
8. 03-3-2022 Footing Inspection Report
9. Bamberger Station 2 Subdivision-Vicinity Map
10. CZC 12.21.200 (Appeal of Administrative Decision)
11. CZC 12.21.140 (Building Permits)
12. CMC 9.06.070 (Construction Restrictions)
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NAME OF PROJECT _____________________________________________________________   
 
PROJECT ADDRESS  ____________________________________________________________ 
 
ZONING ________   PARCEL #(S) _____________________________  ACREAGE ___________        
 
PROPOSED USE OF PROPERTY ____________________________________________________ 
 
 

APPLICANT  
 
NAME_______________________________________________  COMPANY NAME _________________________________________ 
 
MAILING ADDRESS ___________________________________   CITY / ST / ZIP   _________________________________________ 
 
PHONE _____________________    FAX ____________________      EMAIL        __________________________________________ 
 
 
SIGNATURE OF APPLICANT_________________________________________________________  DATE __________________ 
 
 
 

AGENT INFORMATION  
 
NAME_______________________________________________  COMPANY NAME _________________________________________ 
 
MAILING ADDRESS ___________________________________   CITY / ST / ZIP   _________________________________________ 
 
PHONE _____________________    FAX ____________________      EMAIL        __________________________________________ 
 
 
SIGNATURE OF AGENT________________________________________________________  DATE ______________ 
 
  

REASON FOR THE REQUEST 
 
 
 
 
 
 
 
 
 
 
 

 
FEE MUST ACCOMPANY THIS APPLICATION  

Date Rec’d  
 

Rec’d / 

Initials 

 Assigned Project Name   

Fee/Deposit   

Attached 

 
  Y    or      N 

Amount  

Fee Paid 

 
SEE FEE SHEET 

Amount of 

Deposit Paid 

 
NOT APPLICABLE          Check #:  

 
         

CENTERVILLE CITY
         BOARD OF ADJUSTMENT

APPLICATION
655 North 1250 West  ●  Centerville,  Utah   84014   

              Phone 801-292-8232     Fax 801-292-8251 

Bamberger Station 2 Subdivision

322 S 160 W Centerville UT

032080004 0.2Residential-Low

Single Family Home

UPDWELL INVESTMENTS LLC
890 HERITAGE PARK BLVD #104 Layton, UT 84041

Guy Haskell

(801)466-8881 guy@updwell.com

Amy C. Walker Miller Harrison Law, LLC

5292 South College Drive, Suite 304 Murray, UT 84123

(801)468-9020 amy@millerharrisonlaw.com

5/2/2022

See Attached.

5/4/2022
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Miller Harrison LLC 5292 College Dr. Suite #304 Murray, UT 84123 801.692.0799 

 
www.millerharrisonlaw.com 

 
 

 
AMY C. WALKER 

UTAH BAR NO. 18122 
OFFICE: 801.468.9020 

AMY@MILLERHARRISONLAW.COM 
ADMITTED TO PRACTICE IN UTAH

 
 

 
 
May 4, 2022 
 

 
Centerville City Attorney 
Lisa Romney 
250 N Main Street 
Centerville, UT 84014 
lisa.romney@centervilleutah.gov 
 

Centerville City Recorder 
Centerville City Hall 
250 N Main Street 
Centerville City, Utah 84014 
recorder@centervilleut.com 
 

 
Re: Appeal: Site Plan Decision; 322 S 160 W Centerville UT 

 
To Whom It May Concern, 
 
 This is a written request for appeal to the Board of Adjustments made pursuant to 
Section 12.21.110(i) of the Centerville City Zoning Code, for reconsideration of a recent 
rejection of site plans. 
 
Background and Decision Being Appealed 
 

This firm represents Updwell Investments LLC (“Updwell”), the owner of parcel no. 
032080004, located at 322 S160 W Centerville UT, 84014 (the “Lot”). The Lot is identified 
as Lot 4 on the plat for the Bamberger Station 2 Subdivision, which was recorded with the 
Davis County Recorder on April 23rd, 2002, as Entry No. 1747865 (the “Plat”). Note 4 on 
the Plat states that: 

 
 “Basements are not approved in this subdivision. All lowest floor elevation 
allowed shall be above the top back of the curb.”  
 
Guy Haskell, the manager and owner of Updwell, recently submitted site plans, 

which were reviewed by the Centerville Planning Commission. Updwell’s site plans were 
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reviewed and rejected by Corvin M. Snyder, the Centerville City Community Development 
Director who provided his decision over e-mail on Thursday April 21, 2022 stating: 

 
“As per the subdivision plat note for your lot, the city would allow a crawl 
space with a height between 2-4 feet with no permanent floor to allow any 
potential ground water to drain appropriately. The proposed storage space, 
as you have shown on your recent submittal, would not comply the approved 
subdivision plat note.” (hereinafter the “Site Plan Decision”). 

 
Grounds For Appeal 
 
 Updwell’s plans include a storage space, with an unfished cement floor, designed 
to be flood resistant and allow proper drainage of groundwater.1 Updwell has relied on 
definitions of “lowest floor” as adopted throughout Centerville Municipal Code to support 
its interpretation and more particularly described below. The City has asserted that Plat 
Note 4 prohibits approval of Updwell’s site plans. 
 

It is unclear in this instance whether Plat Note 4 was established in contract as part 
or as a statute, as a requirement imposed by City Council. Regardless, the term “lowest 
floor” has a meaning that can reasonably be understood to be different than what has 
been asserted by the Planning Commission and is therefore ambiguous and subject the 
laws affecting interpretation. “A statute is ambiguous if it can be understood by reasonably 
well-informed persons to have different meanings.” Miller Welding Supply, Inc. v. Utah 
State Tax Comm'n, Auditing Div., 860 P.2d 361, 362 (Utah Ct. App. 1993). A contract is 
ambiguous where it is “susceptible to contrary, tenable interpretations.” Daines v. Vincent, 
2008 UT 51, ¶ 30, 190 P.3d 1269, 1277.  

 
Review of Centerville Municipal Code Supports Updwell’s Interpretation 
 

The Site Plan Decision references no interpretation of City Code or other evidence 
to support the narrow interpretation of Plat Note 4 that would only allow a 4-foot crawl 
space. However, the Utah Supreme Court has also held that “where there is ambiguity or 
uncertainty in a portion of a statute, it is proper to look to the entire act in order to discern 
its meaning and intent.” Grant v. Utah State Land Bd., 26 Utah 2d 100, 103, 485 P.2d 
1035, 1037 (1971). Updwell reasonably relied on definitions set out in the International 

 
1 A geotechnical analysis of the Lot has found the elevation of the cement floor would be 3-feet above the 
current ground water table, and soil conditions show that historic ground water levels are not anticipated 
to fluctuate more than 2-feet, making it unlikely that drainage will ever be required. 
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Building Code (IBC) 2018 Edition as adopted by the Centerville Municipal Code according 
to 10.03.010. 

 
The IBC definition of “Lowest Floor” can be found in section 202[BS] which states: 

 
The lowest floor of the lowest enclosed area, including basement, but 
excluding any unfinished or flood-resistant enclosure, usable solely for 
vehicle parking, building access or limited storage provided that such 
enclosure is not built so as to render the structure in violation of Section 1612. 

 
A similar definition was also adopted into the Centerville City Municipal Code, as 

found in section 9.08.020(af). 
 

“Lowest Floor.” The lowest floor of the lowest enclosed area (including 
basement) An unfinished or flood resistant enclosure, usable solely for 
parking of vehicles, building access or storage, in an area other than a 
basement area, is not considered a building’s lowest floor, provided that such 
enclosure is not built so as to render the structure in violation of the applicable 
non-elevation design requirements of this ordinance.” 
 
Further, IBC 2018 section 202[BG] also defines basement, as a “story that is not 

a story above grade plane.” IBC defines “story” as a space measured between “two 
successive tiers of beams or finished floor surfaces.”  

 
While there is no definition of “lowest floor” in the Centerville City Code strictly 

applicable to planning and zoning decisions, the definitions in City Code as a whole lend 
to the reasonable interpretation that the storage space in Updwell’s site plans are not 
considered the lowest floor. Based on the definitions in the IBC and the Centerville City 
Code, Updwell’s site plans comply with the Plat Note 4, as the proposed area would be a 
flood resistant enclosure, without a finished floor surface, used solely for storage. 
Therefore, Updwell’s plans should be approved, and the storage area should be 
permitted. 

 
Zoning Restrictions Should Be Construed in Favor of the Owners Desired Use 
 

The Utah Court of Appeals has established that where a zoning restriction is “in 
derogation of a property owner's common-law right to unrestricted use of his or her 
property, provisions therein restricting property uses should be strictly construed, and 
provisions permitting property uses should be liberally construed in favor of the property 
owner.” Patterson v. Utah Cty. Bd. of Adjustment, 893 P.2d 602, 606 (Utah Ct. App. 1995). 
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Here, because the restriction is ambiguous and affects an owner’s right to use their 
property as desired, the City should interpret the ambiguity in favor of allowing the storage 
space. 

 
Request for Decision 
 
 Updwell hereby requests that Centerville approve the site plans submitted by 
Updwell as the reasonable interpretation of “lowest floor” allows the plans as drafted. If 
Centerville disagrees, we ask that a written decision providing a reasoned explanation of 
the City’s decision to deny the plans, and also requests an opportunity for a hearing and  
appeal before the Board of Adjustments. 
 
Please let us know if you have any questions or concerns.  
  
       Respectfully, 
 
       MILLER HARRISON LLC 

     Amy C. Walker 
Amy C. Walker   

       Attorney at Law 
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CENTERVILLE CITY 

COMMUNITY DEVELOPMENT DEPARTMENT 
655 North 1250 West, Centerville, Utah 84014 

(801) 292-8232  

 

STAFF REPORT 

AGENDA:  ITEM 2 

 
APPEALANT: UPDWELL INVESTMENTS, LLC 

 GUY HASKELL 

 890 HERITAGE PARK BLVD #104 

 LAYTON, UTAH 84041 

 (guy@updwell.com) 

 

AGENT: MILLER HARRISON LAW, LLC 

 AMY C. WALKER 

 5292 SOUTH COLLEGE DRIVE, SUITE 304 

 MURRAY, UTAH 84123 

  

APPLICATION: ADMINSTRATIVE APPEAL 

 

DECISION: ZONING ADMINISTATOR’S DECISION TO DENY 

APPROVAL OF BUILDING PERMIT  

 

STAFF RECOMMENDATION: UPHOLD THE ZONING ADMINISTRATOR’S 

     DECISION TO DENY BUILDING PERMIT   

 
BACKGROUND 

 

The Appellant, Updwell Investments, LLC and Guy Haskell (“Updwell” or “Appellant”), 

has filed an appeal of an administrative decision made by the Centerville City Zoning 

Administrator to DENY a second requested building permit for Lot 4 of the Bamberger 

Station 2 Subdivision. The Zoning Administrator’s denial was issued on April 21, 2022. 

(See attached exhibits– E-mail from Cory Snyder to Guy Haskell.)  

 

 

NATURE OF PROCEEDINGS AND STANDARD OF REVIEW FOR AN APPEAL 

OF AN ADMINISTRATIVE DECISION 

 

The Appellant incorrectly describes this appeal as an appeal of a site plan decision under 

Section 12.21.110 of the Centerville Zoning Code for rejection of site plans. The correct 

framework of this appeal is an appeal of the Zoning Administrator’s decision to deny 

zoning compliance of a building permit on the grounds that the building permit 

application and plans do not comply with an applicable plat note on the recorded 

Bamberger Station 2 Subdivision plat regarding basements and lowest floor elevation 

restrictions. Pursuant to CZC 12.21.140 (Building Permit), the Zoning Administrator is 
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charged with reviewing building permits for zoning compliance. Any appeal of such an 

administrative decision is governed by CZC 12.21.200 (Appeal of Administrative 

Decisions). 

 

A. AUTHORITY AND PROCEDURES FOR APPEAL OF ADMINISTRATIVE 

DECISION (CZC 12.21.200) – The Board of Adjustment shall hear and decide appeals 

from administrative decisions. Any such appeal must be filed within 14 days of the 

decision which is appealed. The Board of Adjustment shall review the record of decision 

and shall consider and decide the matter in accordance with applicable standards of 

review. After due consideration, the Board of Adjustment may reverse or affirm, wholly 

or in part, or may remand the administrative decision to the officer or body from whom 

the appeal was taken. The Board of Adjustment shall provide the appellant with written 

notice of the decision. Upon receipt of a completed application for appeal, all further 

proceedings concerning the matter appealed shall be stayed. 

 

B. SUBSTANTIAL EVIDENCE STANDARD OF REVIEW – The Board of Adjustment 

shall review the administrative decision for correctness determining whether there is 

substantial evidence in the record to support the decision of the person or body from 

which the appeal is taken. The person making the appeal shall have the burden of proving 

an error has been made. The Board of Adjustment’s role in reviewing the record mainly 

consists of what is termed the “substantial evidence standard.” This means that the Board 

is to review the “record,” which consists of all ordinances, minutes, reports, studies, 

public comments, and other applicable documents that are pertinent to the decision of the 

Zoning Administrator. Then the Board is charged with determining whether the findings 

and decision of the Zoning Administrator are supported by “substantial evidence in the 

record.” Substantial evidence has been described by Utah courts as “that quantum and 

quality of relevant evidence that is adequate to convince a reasonable mind to support a 

conclusion.” 

 

C. RECORD OF PROCEEDINGS – Pursuant to CZC 12.21.200 (Appeal of 

Administrative Decisions), the Zoning Administrator is required to transmit to the Board 

of Adjustment all papers constituting the record of the action appealed. The City 

Recorder and Staff have compiled all ordinances, application submittals, and staff 

communications which affected the decision of the Zoning Administrator. These items 

constitute the “official record” of the Zoning Administrator’s decision subject to this 

appeal. This record is being submitted to the Board of Adjustment in the form of several 

attachments included in the Board of Adjustment Meeting Agenda. Each Board Member, 

as well as the Appellant, will receive a copy of the attachments, constituting the official 

record.  

 

 

SUMMARY OF DECISION-MAKING STANDARDS FOR ZONING 

ADMINISTRATOR BUILDING PERMIT REVIEW  

 

Pursuant to CZC 12.21.140 (Building Permits), the Zoning Administrator is required to 

review all building permit applications for zoning compliance. The Zoning Administrator 
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shall approve, approve with conditions, or deny zoning compliance review of building 

permits in accordance with applicable review standards set forth in CZC 12.21.140 

(Building Permits). Applicable ordinance provisions are provided as follows:  

 

CZC 12.21.140(b), Building Permit – The Zoning Administrator is charged with 

reviewing building permits for zoning compliance, as provided in the Zoning Code.  

 

CZC  12.21.140(e) Approval Standards – The Zoning Administrator shall review and 

consider the following standards when determining zoning compliance of a building 

permit application (emphasis added). 

 

1. No building permit shall be approved for zoning compliance unless the proposed 

building, structure or use when built and the land on which it is located will 

conform to applicable provisions of this Title and any applicable conditions of 

approval required under a permit applicable to the subject property. The use 

authorized in a building or structure authorized by a building permit shall: 

 

A. Be allowed as a permitted use in the applicable zone; 

B. Conform to development standards of the applicable zone; 

C. Conform to applicable regulations of general applicability and 

regulations for specific uses set forth in this Title; and 

D. Conform to any other applicable requirements of the Centerville 

Municipal Code. 

2. Conditions may be imposed as necessary to achieve conformance with applicable 

code requirements. 

  

SUMMARY OF SUBDIVISION PLAT NOTES RELATED TO THE APPEAL 

 

The Bamberger Station 2 Subdivision was recorded on April 23, 2002. The Bamberger 

Station 2 Subdivision consists of five residential lots along 160 West at approximately 

298-400 South. The entire subdivision area consists of approximately 1.1374 acres of real 

property.  

 

Given the high water table in the area of the Bamberger Station 2 Subdivision at the time 

of subdivision approval, the original developer would have had to install a subsurface 

drain system in accordance with applicable City ordinances in order to construct 

basements or other floor elevations below top back of curb. The original developer opted 

not to install any subsurface drains or drain system at the time of recording of the 

Bamberger Station 2 Subdivision plat. As such, the City Council required as part of 

subdivision plat approval a plat note prohibiting basements and requiring all lowest floor 

elevations to be above the top back of curb.  

The Bamberger Station 2 Subdivision plat contains Plat Note 4. Plat Note 4 states the 

following: 
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 “Basements are not approved in the subdivision. All lowest floor elevation allowed 

shall be above the top back of curb.” (See attached exhibits – Bamberger Station 2 

Plat).  

 

Three of the five lots within the subdivision have been developed with single-family 

homes. All three of these existing homes in the subdivision have been constructed as 

slab-on-grade with no basements or any floor elevations below top back of curb in 

compliance with Plat Note 4. 

 

 

SUMMARY OF ZONING ADMINISTRATOR PROCEEDINGS, DECISION, AND 

RECORD OF PRECEEDINGS 

 

Previously, Updwell submitted two building permit plans for the subject lot to the 

Community Development Department. The first building permit was approved by the 

Zoning Administrator. The second re-submittal was subsequently denied by the Zoning 

Administrator. These permits and the one associated denial can be summarized as 

follows: 

 

A. 1st Building Permit Submittal – Building Permit CEV211110-191 for Lot 4 in the 

Bamberger Station 2 Subdivision was issued on December 12, 2021. The building 

plans depict a “slab-on-grade floor” structure with footings and foundation 

extending 4-feet below grade. The lowest floor was conditioned to bring the slab 

floor just above top back of curb (TBC). (See attached exhibits - Building Permit 

Issuance, environmental comments on issued permit.) 

 

B. Building Official Notice of Corrections - During development and excavation of 

Lot 4 under the 1st Building Permit, the Building Inspector conducted a footings 

and foundation inspection on March 3, 2022. At such inspection, the Building 

Inspector noted that the excavation and proposed footings and foundations for the 

structure on Lot 4 were too deep and not in compliance with the approved 1st 

Building Permit. The Building Inspector identified corrections required and noted 

such corrections on the Inspection Report. Specifically, the Inspection Report 

states that “Basements and crawl spaces are not allowed in this subdivision.” The 

Building Inspector issued a notice of correction. (See attached exhibits – 

Inspection Report). 

 

C. 2nd Building Permit Submittal – Due to extensive excavation noted by the 

Building Inspector, Upwell resubmitted building plans to the City on April 21, 

2022. The building plans then depicted a “storage area” excavated to a depth of 7 

feet 9 1/2 inches. (See attached exhibits – Updwell Re-submittal.) 

 

D. 2nd Building Plan Submittal, Zoning Administrators’ Denial – On April 21, 2022, 

as a follow-up to a telephone conversation with Guy Haskell, the Zoning 

Administrator indicated that the depicted “storage space” did not comply with the 

approved subdivision plat note. The Zoning Administrator further advised the 
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applicant to re-submit for a “crawl space” with “no permanent floor.” (See 

attached exhibits – E-mail from Cory Snyder to Guy Haskell). 

 

 

REVIEW AND ANALYSIS OF THE APPELLANT’S SUBMITAL TO THE BOARD 

OF ADJUSTMENT 

APPEAL ELEMENT #1 - Plat Note 4, Contract or Statute? – The appeal asserts 

that it is unclear whether Plat Note 4 was established in contract as part or as a statute. 

  

Staff’s Position – The Plat Note is a Condition of Approval by the City’s 

Land Use Authority (i.e. City Council): The Bamberger Station 2 Subdivision 

was recorded on April 23, 2002. City records DO NOT reflect any petition to 

appeal was submitted at the time of the initial subdivision plat approval. 

Therefore, the Final Plat and the related notes recorded against the property are 

considered binding to the subdivision approval granted by the City and all lots 

located within the subdivision. 

 

It is the position of staff that the Subdivision Plat Note 4 was a “condition of Final 

Subdivision approval” by the City Council. Therefore, the Zoning Administrator’s 

decision regarding zoning compliance of  the submitted building permit is 

required to comply with the City Council’s “conditions of subdivision approval.”   

 

This appeal is not a challenge to the authority of the City Council to impose the 

restrictions or conditions of Plat Note 4, but merely an appeal of the Zoning 

Administrator’s interpretation of such Plat Note as part of zoning compliance 

review for issuance of a building permit. 

 

The Zoning Administrator is NOT allowed to alter, ignore, or waive any 

conditions of approval or recorded plat notes imposed by the Land Use Authority 

for Subdivision Approvals, or related conditions, as granted by the City. The 

Zoning Administrator is merely authorized to interpret and ensure compliance 

with the Land Use Authority’s conditions of approval, including Plat Note 4.  

 

If there is a claim of ambiguity or any desire of the Appellant to change, alter, or 

remove Plat Note 4, the proper process required by ordinance is to submit for a 

Subdivision Plat Amendment to remove or amend the plat note in accordance 

with CMC 15.09.010 (Petition for Plat Amendment).*  

 

* Updwell has applied for a plat amendment to eliminate Plat Note 4 

which was denied by the City Council. Updwell has submitted a second 

plat amendment application to amend or eliminate Plat Note 4 based on 

additional arguments. This matter has not yet been heard by the City 

Council. 
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In response to Appellant’s arguments on appeal, Plat Note 4 is not a contract or statute. It 

is a condition of final plat approval by the City Council due to high water table in the area 

and the refusal or choice of the original developer of the subdivision to not install a 

subsurface drain system to address issues associated with construction in high water table 

areas.  

   

APPEAL ELEMENT #2 - “Ambiguity of the Meaning of Lowest Floor Elevation.” The 

appeal asserts that any person submitting for development of the lots of the subdivision 

reasonably relied on various Centerville Municipal Code definitions of “lowest floor.” 

Additionally, the appeal argues that the Zoning Administrator should have relied on the 

idea that well-informed persons can make a differing meanings in rendering the decision.  

 

Staff’s Position – “Meaning of Lowest Floor Elevation:” Staff’s position is that 

the interpretation of lowest floor elevation should be given its plain meaning as 

informed by Chapter 9.06 (Subsurface Water) of the Centerville Municipal Code. 

Staff further asserts a distinction between “lowest floor elevation” and "lowest 

finished floor elevation.” The City Council in 2002 clearly prohibited basements 

in the Bamberger Station 2 Subdivision with Plat Note 4. It is Staff’s position that 

the City Council also prohibited any type of floor elevation below top back of 

curb, whether finished or unfinished with the language “lowest floor elevation.” If 

the City Council in 2002 wanted to allow unfinished areas below top back of 

curb, the City Council could have more clearly stated in Plat Note 4 that “all 

‘lowest finished floor elevations’ shall be above the top back of curb.” They did 

not. Given the authoritative language in Chapter 9.06 (Subsurface Water) 

allowing the City Council to prohibit any type of below grade structures in high 

water table areas, Staff interprets the language “lowest floor elevation” in Plat 

Note 4 to mean just that – no floor elevation, whether finished or unfinished, can 

be below top back of curb. Footings and foundations can be lower than top back 

of curb, just not any “floor areas.” 

 

The appeal first asserts the definition of “lowest floor” using the International 

Building Code (IBC). However, as indicated above, Plat Note 4 was established 

as a Condition of Subdivision Approval, which is unrelated to the IBC. In this 

case, Plat Note 4 was related to preparation of the land tract for future 

development of homes. According to the records of the City, the land tract was 

located in “high water table” area of the City. The original developer of the 

subdivision plat decided NOT to install subsurface drain to responsibly manage 

subsurface water. Plat Note 4 was in specific response to the high water table 

issues with the property and the lack of subsurface drain system. Using a building 

construction code definition is irrelevant to approval and enforcement of a 

subdivision plat note.  

 

The appeal secondly asserts the definition of “lowest floor” using CMC 9.08.020 

(Flood Damage Prevention). However, this code section is used to address “flood 

damage prevention” and NOT subsurface water, as is further addressed in CMC 
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9.06. (Subsurface Water). Hence, using a Flood Damage Prevention definition is 

irrelevant to approval and enforcement of a subdivision plat note.  

 

The more applicable code section in this matter is set forth in CMC 9.06.070 

(Construction Restrictions) regarding subsurface water. This section states the 

following: 
 

“In areas where soil characteristics, existing site conditions, inadequate 

infrastructure, and/or high-water table levels are found to exist and/or the use 

of subsurface drain system is not adequate to remedy the conditions, as 

determined by the City, the City may prohibit the construction of structures, 

below grade structures, and/or structures with basements, as deemed 

appropriate for public health and safety. In such locations, structures shall 

be prohibited and/or built above grade at a point where rising water tables or 

runoff cannot affect the proposed structure. In no instance shall any structure 

be built with a lower floor elevation than one foot above the curb at the 

discharge point of the subsurface drain where it connects to the storm drain 

system.”      

 

Consequently, the City can and does restrict below grade construction in varying 

degrees. According to Plat Note 4, the below grade floors (i.e. lowest floor) was to 

be above top back of curb (TBC). Therefore, the Zoning Administrator is NOT in 

a position to consider the idea that well-informed persons can make a differing 

meanings of the subject subdivision plat note and must rely on the subdivision 

plat language, as described on the subdivision plat.  

 

Furthermore, it can be argued that the Zoning Administrator erred in potentially 

allowing a below grade permeable (i.e. crawl space with no permanent floor). 

Such permeable floor would not be located above top back of curb (TBC), as the 

plat note requires.  

 

APPEAL ELEMENT #3 – “Zoning Restrictions Should be Construed in Favor the 

Owner’s Desired Use. The Appeal asserts that because the restriction is ambiguous and 

affects an owner’s right to use their property as desired, the City should interpret the 

ambiguity in favor of allowing the storage space below top back of curb (TBC). 

 

Staff’s Position – “Zoning Restrictions…in Favor of Desired Use:” According 

to Utah Code § 10-9a-306. Land use authority requirements – A decision 

regarding any land use application is subject to the following: 

 

(1) A land use authority shall apply the plain language of land use 

regulations. 

(2) If a land use regulation does not plainly restrict a land use application, 

the land use authority shall interpret and apply the land use regulation to 

favor the land use application. 

(3) A land use decision of a land use authority is an administrative act, even 
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if the land use authority is the legislative body. 

 

In the case of the Zoning Administrator’s decision, the decision regarding the 

plat note must use the “plain language” that is written. Staff believes that the 

language contains two (2) parts. First, basements are prohibited. Second, all 

lowest floor elevation allowed (other than basements) shall be above top back of 

curb (TBC). Therefore, the plat note “plainly restricts” basements and any other 

floor elevations, including the proposed storage area. 

 

Lastly, staff takes the position that Plat Note 4 and the Zoning Administrator’s 

decision does not unreasonably prohibit the use of the lots in the subdivision for 

constructing single-family homes. As the plat note indicates, it only prohibits 

basements and other floor areas of the building to be constructed below top back 

of curb (TBC). All other construction of homes within the subdivision have 

complied with the requirements of Plat Note 4.  

 

STAFF’S CONCLUSION 

This report argues that the Board of Adjustment should UPHOLD the Zoning 

Administrator’s decision. Additionally, as pointed out earlier, the Board of Adjustment 

can argue that Zoning Administrator’s decision needs to be modified to prohibit a below 

grade permeable (i.e. crawl space with no permanent floor). Such permeable floor would 

not be located above top back of curb (TBC), as the plat note requires. 

 

It is also the position of staff, if the Appellant disagrees with the language of Plat Note 4 

or the restrictions stated therein, the appropriate remedy and procedural process would be 

for the Appellant to apply for a Subdivision Plat Amendment to amend or remove Plat 

Note 4 in accordance with CMC 15.09.010 (Petition for Plat Amendment).  

 

STAFF’S RECOMMENDATION 

Suggested Motion and Findings to Uphold the Decision of the Zoning Administrator: 

I hereby make a motion for the Board of Adjustment to Uphold the decision of the 

Centerville City Zoning Administrator’s DENIAL of the second submitted building 

permit for a below grade storage area, submitted by Updwell on April 21, 2022, for the 

development of Lot 4 located within the Bamberger Station 2 Subdivision. The decision is 

supported by the evidence in the record is as follows: 

 

1.  The Board of Adjustment finds that it must review an administrative decision for 

correctness determining whether there is substantial evidence in the record to 

support the order, decision or determination of the person or body from which 

the appeal is taken. 

2.  The Board of Adjustment finds that the person making an appeal shall have the 

burden of proving that an error has been made. 

3.  The Board of Adjustment agrees that if a provision of the Zoning Code or other 

land use provision is ambiguous it shall be construed in favor of the property 

owner. 
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4. The Board of Adjustment finds the language of Plat Note 4 regarding “lowest 

floor elevation” is not ambiguous given the context when reading the two 

sentences of Plat Note 4 together and giving full meaning to all words and 

phrases. 

5. Board of Adjustment finds the language of Plat Note 4 regarding “lowest floor 

elevation” is not ambiguous given the broad language and authority of CMC 

9.06.070 regarding construction restrictions for high water table areas. 

6. The Board of Adjustment finds the language of Plat Note 4 regarding “lowest 

floor elevation” is not ambiguous given the fact the City Council could have 

more specifically stated the “lowest finished floor elevation,” the “lowest 

habitable space floor elevation,” or any other more specific language to convey 

such meaning.  

7. The Board of Adjustment finds that it may reverse or affirm, wholly or in part, or 

may remand the administrative decision to the officer or body from whom the 

appeal was taken. 

8. The Board of Adjustment finds that Updwell did submit for and received Building 

Permit CEV211110-191 for Lot 4 which was issued on December 12, 2021. The 

building plans depict a “slab-on-grade floor” structure with footings and 

foundation extending 4-feet below grade. The lowest floor was conditioned to 

bring the slab floor just above top back of curb (TBC). 

9. The Board of Adjustment finds that there was extensive excavation, as noted by 

the Building Inspector on March 3, 2022, that was performed by Updwell which 

was not approved in the original issued building permit. 

10.  The Board of Adjustment finds that Updwell then resubmitted building plans to 

the City. The building plans then depicted a “storage area” excavated to a depth 

of 7 feet 9 1/2 inches.  

11. The Board of Adjustment finds that on April 21, 2022, as a follow-up to a 

telephone conversation, the Zoning Administrator indicated that the depicted 

“storage space” did not comply with the approved subdivision plat note. The 

Zoning Administrator further advised the applicant to re-submit for a “crawl 

space” with “no permanent floor.” 

12. The Board of Adjustment finds that the Bamberger Station 2 Subdivision was 

recorded on April 23, 2002. Therefore, the Final Plat and the related notes are 

considered binding for the subdivision approval granted by the City. 

13. The Board of Adjustment finds that the Subdivision Plat Note 4 was a “condition 

of Final Subdivision approval” by the City Council. 

14. The Board of Adjustment finds that the Zoning Administrator’s decision to 

approve a building permit is required to comply with the City Council’s 

“conditions of subdivision approval.” 

15. The Board of Adjustment finds that Plat Note 4 was related to preparation of the 

land tract for future development of homes in accordance with City adopted 

subdivision and subsurface drainage requirements. Therefore, using a building 

construction code definition (IBC) is irrelevant to approval and enforcement of a 

subdivision plat note. 

16. The Board of Adjustment finds Plat Note 4 was related to preparation of the land 

tract for future development of homes in accordance with City adopted 
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subdivision and subsurface drainage requirements. Therefore, using a Flood 

Damage Prevention definition is irrelevant to approval and enforcement of a 

subdivision plat note. 

17. The Board of Adjustment finds that in accordance with CMC 9.06.070 

(Construction Restrictions) regarding subsurface drainage, the City may prohibit 

the construction of structures, below grade structures, and/or structures with 

basements, as deemed appropriate for public health and safety. 

18. The Board of Adjustment finds that the City is not limited by or subject to IBC or 

Flood Damage Prevention definitions of “lowest floor” given the broad authority 

in CMC 9.06.070 for the City to prohibit below grade structures in high water 

table areas. 

19. The Board of Adjustment finds that the decision of the Zoning Administrator in 

interpreting Plat Note 4 must use the “plain language” that is written. 

20. The Board of Adjustment finds that Plat Note 4 contains two (2) parts. First, 

basements are prohibited. Second, all lowest floor elevation allowed (other than 

basements) shall be above top back of curb (TBC). Therefore, the plat note 

“plainly restricts” basements and other floor elevations, including the proposed 

storage area. 

21. The Board of Adjustment finds that if the City Council wanted to allow certain 

storage areas below grade or to only prohibit finished floor area or habitable 

floor areas from the top back of curb elevation requirement, the Council could 

have done so in Plat Note 4. Since the Council did not make such exceptions, it is 

reasonable to interpret “lowest floor elevation” in Plat Note 4 as any below 

grade floor (finished or unfinished). 

22. The Board of Adjustment finds that the Zoning Administrator’s decision does not 

unreasonably prohibit the use of the lots in the subdivision for constructing 

single-family homes. As the plat note indicates, it only prohibits basements and 

other floor areas of the building to be constructed below top back of curb (TBC). 

23. The Board of Adjustment finds that all other existing developed lots in the 

subdivision have constructed homes with slab-on-grade construction and all 

floor elevations above top back of curb in accordance with Plat Note 4. 

24. The Board of Adjustment finds that if the Appellant disagrees with the language 

or provisions of Plat Note 4, the appropriate remedy and proper process 

required by ordinance is to submit for a Subdivision Plat Amendment to amend 

or remove the plat note, in accordance with CMC 15.09.010 (Petition for Plat 

Amendment).  

25. The Board of Adjustment, given the findings made, finds that the Appellant has 

not met the burden of proving that an error has been made in the Zoning 

Administrator’s zoning compliance denial of the second building permit 

application.  

26. The Board of Adjustment finds that there is substantial evidence in the record to 

support the order, decision, and determination of the Zoning Administrator.  

27. The Board of Adjustment directs Staff to prepare written findings and decision 

consistent with this decision and to provide the Appellant with a copy of the 

same. The Board of Adjustment Chair is authorized to sign such findings and 

decisions on behalf of the Board of Adjustment.  
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From: Cory Snyder
To: Guy Haskell
Cc: Lisa Romney; Kevin Campbell; Mike Carlson; Cameron Woodbury; Dave Walker; Donna Wilkinson; Mackenzie

Wood
Subject: Building Plan Submittal
Date: Thursday, April 21, 2022 10:53:00 AM

Guy,
As a follow-up to our telephone conversation today, there should be a previous communication
between the City Attorney and your Attorney that outlines the City’s expectation for building on the
subject lot. As per the subdivision plat note for your lot, the city would allow a crawl space with a
height between 2-4 feet with no permanent floor to allow any potential ground water to drain
appropriately. The proposed storage space, as you have shown on your recent submittal, would not
comply the approved subdivision plat note.
 
Feel free to come in pick up your plans or make the needed changes to the plans to depict the
allowable crawl space.   
 
Respectfully,
 
Corvin M. Snyder, AICP
Community Development Director
Centerville City, Utah
(801)292-8232
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12.21.200 Appeal Of Administrative Decision

(a) Purpose. This Section sets forth procedures for appealing an administrative 
decision applying provisions of this Title.


(b) Authority. The Board of Adjustment shall hear and decide appeals from 
administrative decisions applying the provisions of this Title as provided in this 
Section.


(c) Initiation. Any person, or any officer, department, board or commission of the City, 
adversely affected by a decision made in the administration or interpretation of a 
provision of this Title may appeal to the Board of Adjustment as provided in 
Subsection (d). A complete application for an appeal shall be filed within 14 days 
of the decision which is appealed.


1. Only decisions applying this Title may be appealed to the Board of 
Adjustment. 


2. A person may not appeal, and the Board of Adjustment may not consider, 
any amendment to this Title. 

3. Appeals may not be used to waive or modify the terms or requirements of 
this Title.


(d) Procedure. An appeal of an administrative decision to the Board of Adjustment 
shall be considered and processed as provided in this Subsection.


1. A complete application shall be submitted to the Zoning Administrator in a 
form established by the Zoning Administrator along with any fees  or 
deposits set forth in the City Fee Schedule. The application shall include at 
least the following information:


a. The name, address, email and telephone number of the applicant 
and the applicant's agent, if any;


b. The decision being appealed;


c. Grounds for the appeal;


d. A description of the alleged error in any order, decision or 
determination of the person or body from which the appeal is taken 
in the administration or interpretation of the Zoning Code; and


e. A description and allegation of every theory of relief that the 
appellant could raise in district court regarding the matter appealed.


2. After an application is determined to be complete in accordance with CZC 
12.21.040(e), the Zoning Administrator shall schedule a public meeting 
before the Board of Adjustment. Public notice of the public meeting shall be 
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provided in accordance with the provisions of CZC 12.21.050. Prior to the 
meeting the Zoning Administrator shall transmit to the Board of Adjustment 
all papers constituting the record of the action which is appealed.


3. Upon receipt of a complete application for an appeal all further proceedings 
concerning the matter appealed shall be stayed as provided in CZC 
12.20.060.


4. The Board of Adjustment shall review the record of decision and shall 
consider and decide the matter in accordance with the standard of review 
set forth in Subsection (e). 


5. After the Board of Adjustment makes a decision, the Zoning Administrator 
shall give the applicant written notice of the decision.


6. A record of all appeals of administrative decisions shall be maintained in 
the office of the Zoning Administrator.


(e) Standards for Decision.


1. The Board of Adjustment may reverse or affirm, wholly or in part, or may 
remand the administrative decision to the officer or body from whom the 
appeal was taken.


2. The Board shall review an administrative decision for correctness 
determining whether there is substantial evidence in the record to support 
the order, decision or determination of the person or body from which the 
appeal is taken.


3. The person making an appeal shall have the burden of proving that an 
error has been made.


4. If a provision of this Title is ambiguous it shall be construed in favor of the 
property owner.


(f) Appeal. Any person adversely affected by a final decision of the Board of 
Adjustment regarding an appeal of an administration decision may appeal that 
decision to the district court as provided in Utah Code § 10-9a-801.

HISTORY

Adopted by Ord. 2016-20 on 7/15/2016
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12.21.140 Building Permit

(a) Purpose. This Section sets forth procedures for determining zoning compliance of 
a building permit application. This Section applies in addition to applicable 
requirements of the Construction Codes and regulations adopted by the City.


(b) Authority. The Zoning Administrator is authorized to review building permits for 
zoning compliance as provided in this Section.


(c) Initiation. Any property owner may apply for a building permit as provided in the 
Construction Codes adopted by the City. An agent of a property owner shall 
provide an affidavit of authorization.


(d) Procedure. A building permit application shall be reviewed for zoning compliance 
as provided in this Subsection.


1. A complete building permit application shall be submitted to the Building 
Official in a form established by the Building Official along with any 
fees and deposits set forth in the City Fee Schedule. The application shall 
include at least the following information:


a. The name, address, email and telephone number of the applicant 
and the applicant's agent, if any; and


b. A plot plan showing the following;


i. Applicant's name;


ii. Site address;


iii. Property boundaries and dimensions;


iv. Layout of existing and proposed buildings, parking, 
landscaping, and utilities; and


v. Adjoining property lines and uses within 100 feet of the 
subject property.


2. After an application is determined to be complete by the Building Official in 
accordance with CZC 12.21.041(e), the Building Official shall transmit the 
application to the Zoning Administrator. The Zoning Administrator shall 
approve, approve with conditions, or deny the zoning compliance request 
pursuant to the standards set forth in Subsection (e). Any conditions of 
approval shall be limited to conditions needed to conform the permit to 
approval standards.


3. After making a decision, the Zoning Administrator shall give the Building 
Official written notice of the zoning compliance decision.
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4. A record of all zoning compliance reviews shall be maintained in the office 
of the Zoning Administrator.


(e) Approval Standards. The following standards shall apply to determine zoning 
compliance of a building permit application.


1. No building permit shall be approved for zoning compliance unless the 
proposed building, structure or use when built and the land on which it is 
located will conform to applicable provisions of this Title and any applicable 
conditions of approval required under a permit applicable to the subject 
property. The use authorized in a building or structure authorized by a 
building permit shall:


a. Be allowed as a permitted use in the applicable zone;


b. Conform to development standards of the applicable zone;


c. Conform to applicable regulations of general applicability and 
regulations for specific uses set forth in this Title; and


d. Conform to any other applicable requirements of the Centerville 
Municipal Code.


2. Conditions may be imposed as necessary to achieve conformance with 
applicable code requirements.


(f) Appeal. Any person adversely affected by a final decision of the Zoning 
Administrator regarding zoning compliance of a building permit may appeal that 
decision to the Board of Adjustment as provided in CZC 12.21.200.


(g) Effect of Approval. Approval of zoning compliance shall authorize an applicant to 
proceed with the building permit review process. The requirements of this Section 
shall be in addition to any other requirements for the issuance of a building permit, 
as contained in this Title, and other applicable provisions of the Centerville 
Muncipal Code.


(h) Amendment. The procedure for amending any building permit zoning compliance 
decision shall be the same as the original procedure set forth in this Section.


(i) Expiration. A building permit shall expire and have no further force or effect if the 
building, activity, construction or occupancy authorized by the permit is not 
commenced within the time provided by the Construction Codes or not 
substantially completed within two years.

HISTORY

Adopted by Ord. 2016-20 on 7/15/2016
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9.06.070 Construction Restrictions
In areas where soil characteristics, existing site conditions, inadequate infrastructure, 
and/or high water table levels are found to exist and/or the use of subsurface drain 
system is not adequate to remedy the conditions, as determined by the City, the City may 
prohibit the construction of structures, below grade structures, and/or structures with 
basements, as deemed appropriate for public health and safety. In such locations, 
structures shall be prohibited and/or built above grade at a point where rising water tables 
or runoff cannot affect the proposed structure. In no instance shall any structure be built 
with a lower floor elevation than one foot above the curb at the discharge point of the 
subsurface drain where it connects to the storm drain system.

HISTORY

Adopted by Ord. 2017-03 on 4/4/2017
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